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PLAINTIFFS’ MOTION TO STRIKE DEFENDANTS’ EXPERT, 

CHARLES CITRIN, M.D. 

Nancy H. Marquez and James de Leon Marquez, Plaintiffs, by their attorneys, Alan J. Belsky, Valerie A. Grove and Belsky, Weinberg & Horowitz, L.L.C, file this Motion to Strike Defendants’ Expert, Charles Citrin, M.D. and state in support:

I.
PROCEDURAL HISTORY

On January 13, 2010, the discovery deposition of Defendants’ expert, Charles Citrin, was conducted.  During that deposition, Dr. Citrin testified that as he has gotten older, he does not work full time. (Exhibit 1, Deposition of Charles Citrin, M.D., Page 79, Lines 5-6).  He further testified that he testifies 15-20 times per year.  (Exhibit 1, Page79, Lines 20-1).  Dr. Citrin estimates that the percentage of his income attributable to serving as an expert witness is between 15-20 percent (Exhibit 1, Page 80, Lines 2-10.  He charges $650.00 per hour  (Exhibit 1, Page 84, Lines 13-14) and has spent “close to twenty hours” in this case as of the date of the deposition. (Exhibit 1, Page 84, Lines 8-12).  Dr. Citrin did not produce any invoices or time keeping records at this deposition.  He did not produce any correspondence between himself and defense counsel.


After that deposition, Plaintiffs issued a Subpoena Duces Tecum for the appearance of Dr. Citrin to produce his financial records and the records of his corporate entities, Washington Imaging Associates and Progressive Radiology, related to income he has derived as an expert witness in litigation matters.  After evading service for a period of time, See Exhibit 2 (Affidavit of Frank Bevacqua),  Dr. Citrin was served and failed to appear for the Duces Tecum deposition on April 30, 2010.  Those efforts to serve Dr. Citrin and the transcript of the deposition were detailed and attached in Plaintiffs’ Motion for Order Compelling Discovery (“Motion to Compel”) filed with this Court on May 7, 2010.


On June 2, 2010, the Court deemed Plaintiffs’ Motion to Compel moot as it appeared from Defendants’ Opposition to that Motion that Dr. Citrin would attend the newly scheduled deposition and would cooperate by producing the documents listed in the Notice in compliance with Falik v. Hornage, 2010 W.L. 126, 6433 (April 5, 2010).  Specifically, Pursuant to the Second Notice of Deposition, See Exhibit 3, Dr. Citrin was to produce copies of all 1099s and tax documents that reference any and all income earned through any source for medical-legal work performed for the past two years.  He was to produce all 1099s he received from any law firm for his services rendered as an expert in any personal injury case.  Finally, he was to produce a complete list of all cases in which he has performed expert witness work and all electronic communications between himself and the law firm of Wharton Levin Ehrmantraut & Klein and its employees concerning the instant case.   


Plaintiffs arranged for the presence of a Court Reporter, and Robert Morter, Defendants’ counsel, was present at the deposition which commenced on June 3, 2010 at 3 p.m.  After the  deposition commenced, Dr. Citrin blatantly and contemptuously refused to supply the information sought.   A transcript of the deposition is attached herein as Exhibit 4.  As this Honorable Court can glean from the transcript, Dr. Citrin brought only a list of names which, he testified, represented the cases in which he has served as an expert over the past several years.  He did not bring any 1099 or his tax returns for 2009 and 2008.  He did not produce any billing record or invoices, and he did not produce any electronic communications as requested.  All of those documents were clearly enumerated in the Notice as those the deponent was to produce.


Dr. Citrin was asked a number of questions during the deposition seeking to discover information related to the documents he failed to produce, including the amounts of income claimed as a result of his expert services work and the billing invoices which would have evidenced this type of income, both from his personal income returns as well as for the corporate entity, Washington Imaging Associates.  As the transcript plainly reveals, Dr. Citrin refused to answer any questions asked of him.  Dr. Citrin was properly served with both the first and second subpoenas and at no time did he file a motion to quash or a motion for protective order.

II.
PLAINTIFFS HAVE BEEN PREJUDICED BY DR. CITRIN’S REFUSAL TO PRODUCE HIS FINANCIAL RECORDS


Under the broad discovery rules in Maryland, Plaintiffs are entitled to information related to the amounts Dr. Citrin has earned as an expert witness for use at trial.  These amounts are relevant to the issue of bias and credibility and Plaintiffs are entitled to this information for use during cross examination.  Dr. Citrin is a known “player” in the expert witness arena.  The Maryland Malpractice Claims Act provides that an expert’s income must fall below twenty percent, otherwise he is disqualified from serving as an expert.  Md. Cts. & Jud. Proc. Code § 3-2A-04(b)(4).  See also Waldt v. University of Maryland, 411 Md. 207, 983 A.2d 112, (2009)

Likewise, “[a]n expert witness may be questioned on cross-examination about compensation received for testifying, as well as about the expert’s history of employment as an expert witness, in order to reveal bias or interest in the outcome of the proceeding.”  Goldberg v. Boone, 396 Md. 94, 116, 912 A.2d 698, 711-12, (2006).  


Plaintiffs have the right to present to the Court and to the jury evidence that Dr. Citrin is a “hired gun” whose gainful employment at this stage in his career is geared toward medical-legal expert work and not a clinical practice of medicine.   Plaintiffs have not sought to harass Dr. Citrin by inquiring into those areas of his income which do not concern expert witness activities.  Plaintiff had every reason to expect Dr. Citrin’s cooperation in supplying the requested information after Defense counsel’s assurances that he would cooperate.  


In the case of Falik v. Hornage, 2010 W.L. 126, 6433 (April 5, 2010) (and attached herein as Exhibit 5), the Court of Appeals has recently held that if the records sought are limited in scope to concern only those financial records that address expert witness income, the documents are discoverable.  In the Hornage case, Dr. Falik, an expert witness who had not rendered care to the Plaintiff  sought to prevent disclosure of his financial records which had been requested by Plaintiff through a subpoena. .Dr. Falik filed a motion for protective order, which this Court denied in part, ordering Dr. Falik to produce copies of all of his tax returns for the past two years to include all 1099 forms related to medical legal work.   Hornage, P. 2.  The Court of Appeals affirmed this Court’s order, holding that a “controlled inquiry” into an expert’s medical legal income is permissible.  Hornage, P. 11.  The Court approved of the two year look back period at Falik’s tax returns and 1099 documents as meeting this narrow inquiry.  Hornage P. 11.  


Applying the Hornage holding to the case at bar, Plaintiffs tailored their subpoena to Dr. Citrin and his corporate entities to produce only the tax returns and 1099s for the past two years, consistent with the holding in Hornage.

III.
DR. CITRIN SHOULD NOT BE PERMITTED TO TESTIFY AT TRIAL

Plaintiffs are now at the eve of trial in this case, and because of Dr. Citrin’s evasion of service and failure to appear at the first deposition, and his refusal to comply with the subpoena and cooperate during the second deposition, Plaintiffs are severely prejudiced by not having access to the information to first determine whether he is qualified under the Maryland Malpractice Claims Act, and second, whether he is biased based on his professional expert endeavors.  The appropriate sanction at this point, due to Dr. Citrin’s intentional and contemptuos refusal to comply with valid court process to discover relevant financial and impeachment material is to strike him as an expert and preclude his appearance at trial.  


When faced with a discovery violation, the trial court is “entrusted with a large measure of discretion in applying sanctions for failure to comply with the [discovery] rules.”  Heineman v. Bright, 124 Md. App. 1, 5, (1998) (citations omitted).  When the late disclosure of proposed trial testimony results in a party being deprived of their ability to mount a defense, the violation has been ruled as a substantial one and has resulted in orders precluding witness testimony which Maryland’s appellate courts have deemed an appropriate sanction.   Helman v. Mendelson, 138 Md. App. 29, 44, 769 A.2d 1025, 1033 (2001); Lowery v. Smithburg Emergency Medical Service 173 Md. App. 662, 676, 920 A.2d 546, 554 (2007).   


This is a very complex case which requires all counsels’ full time and attention on trial matters from this date forward.  There is no additional time to re-note and conduct another  Duces Tecum deposition while the parties and counsel are in trial, and such efforts would be futile in light of Dr. Citrin’s past refusals.   Under the circumstances and in light of the blatant and contemptuous failure of Dr. Citrin to cooperate when he was required by law to do so, the only appropriate sanction is to strike his designation as an expert and to preclude his testimony at trial.


WHEREFORE, for all of the reasons stated above, Plaintiffs respectfully request this Honorable Court to strike the designation of Charles Citrin, M.D. and to preclude his testimony at trial.







Respectfully submitted,
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Valerie A. Grove
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Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ___ day of June, 2010, a copy of the foregoing Motion to Strike the Memorandum of Law in Support of the Motion to Strike Defendants’ Expert, Charles Citrin, M.D. was hand delivered  to:

Robert S. Morter, Esquire

Wharton, Levin, Ehrmantraut & Klein

104 West Street

P.O. Box 551 

Annapolis, Maryland  21404

Attorneys for Defendants
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ORDER GRANTING PLAINTIFFS’ STRIKE DEFENDANTS’ EXPERT, 

CHARLES CITRIN, M.D.

UPON CONSIDERATION of the Motion to Strike Defendants’ Expert, Charles Citrin, M.D. and any Opposition to said Motion by the Defendants, and after a hearing on the matter, it is this ___ day of __________, 2010, hereby


ORDERED that Charles Citrin, M.D. shall and is hereby PRECLUDED from testifying at the trial of this matter.







____________________________







The Honorable Marielsa A. Bernard







Circuit Court for Montgomery County

cc: 
Alan J. Belsky, Esq.


           Robert S. Morter, Esq.






